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INTRODUCTION

In 1957 the Treaty of Rome, signed by six European nations,
formed the European Economic Community (EEC). By 1968 the EEC
accomplished the removal of international tariffs between the Member
States and the creation of a common commercial policy towards third
*
**
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countries. In 1968 the EEC merged with two other European community groups to form the European Community (EC).
Six additional countries have now joined the EC and the group remains committed to the initial purpose of the union-to create a unified
market free from internal barriers.
In 1985 the Council of Ministers of the EC adopted the White Paper
entitled Completing the Internal Market. This document set December
31, 1992, as the target date for the removal of all barriers to the flow of
goods, services, capital, and labor among the EC member countries. The
Single European Act, adopted in 1987 by each of the twelve Member
States, formally committed the EC to achieving a single internal market
by December 31, 1992.
Existing fiscal barriers within the EC include variations in indirect
taxes (including value-added taxes and excise taxes) and differences in
direct tax systems (income taxes). These variations involve the rates of
tax and the methods of calculating the base on which those rates are
imposed. The 1992 Directives specifically address only the indirect
taxes, most notably value added taxes and excise taxes.
II.

DIRECT TAX HARMONIZATION-FREE
MOVEMENT OF CAPITAL

Harmonization of direct taxes is not a priority of the EC in its efforts to achieve a single 1992 market, although it is hard to imagine an
integrated market that does not require some type of convergence of tax
systems. Because each Member State has a unique method of generating
revenues from both direct and indirect taxing methods, harmonization
among the Member States in this area will be difficult to achieve. Tax
directives require unanimous approval by the EC Council of Ministers in
order to be implemented throughout the EC.
Currently, there is no uniform system of direct taxation among EC
members. The present situation allows every Member State to determine
what should be included in its own tax base for purposes of calculating
the taxable profits of multinational corporations. Each nation may also
determine what the tax rate applied to those profits should be. This has
resulted in a variety of different tax rates and incentives within the EC
for direct taxes.
Differences in direct taxation seriously affect the business environment in a given country. Taxation and investment incentives can dramatically change the effective tax rate of multinational corporations for
the profits from operations within the Member States. Harmonizing di-
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rect taxes will create more uniformly competitive conditions among the
various EC members.
The draft proposal issued by the EC in June 1988 (withdrawn in
May 1989), entitled "Preliminary Draft Proposal for a Directive on the
Harmonization of Rules for Determining the Taxable Profits of Undertakings," attempted to create a program for harmonization of the tax
base on which taxes are levied. The proposal recognized, that the tax
burden of a company's profits is a function of two factors, the tax base
and the tax rate. Since the proposal sought only to harmonize the tax
base, its adoption would not have solved entirely the problem of closer
alignment of tax burdens. This draft proposal, however, has been heavily
criticized. The EC is expected to issue a new revised draft of the proposal early in 1990.
Harmonization of direct tax rates has never been officially proposed
or considered by the Commission. Most probably the various EC members will defend their right to determine an appropriate tax rate depending on the condition of their local economy and their need to raise
revenue. With the variety of tax and investment incentives available to
multinational corporations in the various EC states, any harmonization
of tax bases or tax rates will have a direct and significant effect on multinational corporations and their choice of where to locate future
expansion.
There has been speculation that a minimum corporate tax rate
might be established within the EC. Although no proposals have been
formally introduced, rough estimates seek harmonizing tax rates in the
range of thiry-five to forty percent.
If harmonization of direct taxes is implemented, the tax and investment incentives currently provided by various EC members will need to
be reviewed so that each member country has an equal opportunity to
attract new investment. Harmonization of tax bases should automatically result in the harmonization of tax incentives. Currently, there are
many varying incentives offered by the EC members to attract new business operations. These incentives range from employment grants that
encourage industry in a particular region to incentives for specific industrial activities.
Multinational corporations will most likely see an erosion, rather
than an increase, in tax benefits as a result of direct tax harmonization.
This erosion of tax benefits may affect the decisions of multinational corporations' decisions on where to expand. It may even affect prior investment decisions unless some type of "grandfathering" process is
introduced to preserve existing benefits.
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INDIRECT TAX HARMONIZATION-FREE
MOVEMENT OF GOODS

The EC has specifically addressed the issue of indirect taxation in its
1992 proposals. Much controversy exists among the member countries
with respect to this issue. The Commission has decided that value added
taxes (VAT) must be harmonized in order to prevent economic distortions within the EC. VAT is currently charged on the supply of goods
and services within the EC, as well as on imports into Member States.
Exports from Member States are generally VAT exempt.
The original VAT proposal dealt with changing the method of determining the applicable VAT rate. The original proposal applied the VAT
rate in effect in the country where the goods were purchased rather than
consumed. This proposal was heavily criticized by the Member States
and was rejected. Currently, when goods are transferred between Member States within the EC the VAT rate applicable to the final consumer is
the rate in effect in the Member State where the goods are consumed.
The original EC VAT proposals also included setting VAT rates
within two bands: fourteen to twenty percent for most goods and four to
nine percent for basic necessities.' The Member States rejected the original two band proposal. Some Member States currently have VAT rates
in excess of the proposed bands and expressed concern regarding potential loss of revenue. Other Member States were concerned about the impact of charging VAT on "necessity" products. Additionally, several
Member States established a zero-rate for certain necessities and these
products do not currently attract any VAT.
The Commission eliminated the bracket approach and instead proposed establishing a minimum VAT rate.2 Each Member State would be
permitted to fix its rate on or above this minimum according to its economic needs. The Commission concluded that over time, competitive
pressure among the EC members would bring the VAT rates into close
conformity. This second proposal has also been rejected and currently
there is uncertainty as to how VAT rates will eventually be harmonized.
In response to the difficulties encountered in reaching a consensus among
Member States, with respect to this issue, the Commission extended the
anticipated date for VAT harmonization to 1996. Thus, the current sys1. Proposalfor a Council Directive Supplementing the Common System of Value Added
Tax and Amending Directive 77/388/EEC-approximationof VAT rates, 30 O.J. EUR. COMM.
(No. C 250) 2 (1987).
2. Comm'n of Eur. Comm., Completion of the Internal Market and Approximation of
Indirect Taxes, COM(89) 260 final, at 12 (June 14, 1989).
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tem, applying the effective VAT rate in the country of consumption, will
also continue until 1996.
The Commission's original intention was to completely harmonize
excise taxes among EC Member States. There is a conflict, however, between the northern and southern EC states with respect to harmonization because the northern states generally have higher duties than the
southern states. Therefore, the push for harmonization of excise taxes
includes the current proposal, specified a minimum excise tax rate, and
leaves Member States to determine their actual rate based upon economic needs.
IV.

TAX TREATIES AND WITHHOLDING TAXES

Currently, many EC member countries have negotiated tax treaties
with various other countries. Only two EC countries, Spain and Portugal, do not have existing ratified tax treaties with the United States. The
first income tax treaty between the United States and Spain was signed
March 6, 1990, however, the U.S. Senate must still ratify the treaty.
Many of these treaties contain tax concessions to ease the flow of capital
in and out of these countries.
Kenneth W. Gideon, Assistant United States Treasury Secretary for
Tax Policy, has indicated that after harmonization of EC laws has taken
place, it may be necessary to recognize the EC as a single fiscal entity and
draft a single United States tax treaty with the EC.3 However, a single
treaty is only a distant possibility at the moment.
Withholding taxes on interest, dividends, and royalty payments are
frequently reduced by treaty. The Commission's original proposal involved a minimum withholding tax on interest imposed on payments
made within the EC. This proposal was subsequently withdrawn. In its
place the Commission proposed an agreement for increased cooperation
between taxing authorities of member countries for exchange of information and the lifting of certain bank secrecy laws for certain fraudulent
activities.
OUTLINE OF EXISTING TAX PRINCIPLES IN THE

V.

TWELVE EC COUNTRIES: TAX RATE
SUMMARY
The following outline presents a summary of the existing direct and
3.

U.S. Foreign Tax Laws May Be Simplified in Light of EC 1992 Tax Official Says,

Daily Tax Rep. (BNA) No. 238, at G-1 (Dec. 13, 1989).
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indirect taxing systems currently in place in the twelve EC member countries.' Changes in the laws of the various countries occurring after May
1989 are not generally reflected in this text. This section illustrates the
large variances which exist in the tax systems of the Member States and
underscores the challenge which the Commission faces in order to remove these fiscal barriers and proceed toward a more fully unified
market.
Summary Of Direct And Indirect Tax Rates
For The Twelve Member Countries

Country

Maximum
Corporate
Rate

Individual
Rates

Belgium

43%

25%-55%

19%

25%

25%

25%

Denmark

50%

68%

22%

0%

30%

30%

France

42%

33%-38%

18.6%

45%

25%

33%

Germany

56%

0%-56%

14%

25%

25%

25%

Greece

46%

18%-50%

16%

46%

50%

25%

Ireland

43%

35%-58%

25%

35%

0%

35%

Italy

36%

10%-50%

19%

30%

32%

21%

Luxembourg

34%

10%-56%

12%

0%

15%

12%

Netherlands

35%

14%-72%

18.5%

0%

25%

0%

Portugal

36.5%

16%-40%

17%

25%

25%

15%

Spain

35%

32%-56%

12%

20%

20%

20%

U.K.

35%

25%-60%

15%

25%

0%

25%

A.

VAT
(Std Rate)

Max. Withholding Tax Rates
Pints to Non Res. Recipients
Int. /
Div. /
Royalty

Belgium
1. Corporate Taxes
(a)

Corporate tax rates.

(i) Basic rate.
The basic tax rate for Belgian corporations is forty-three percent.
For manufacturing and trading (that is, nonfinancial) corporations, the
tax rate is reduced according to a scale when the taxable income does not
exceed certain limits, provided not more than fifty percent of the shares
are held by another company or companies and dividends do not exceed
thirteen percent of paid-up share capital.
4. See generally CORPORATE TAxEs-A WORLDWIDE SUMMARY (Price Waterhouse
publ. 1989); INDIVIDUAL TAXES-A WORLDWIDE SUMMARY (Price Waterhouse publ. 1989).

1990]

Removing Fiscal Barriers

(ii) Surcharge.
To the tax so computed, a surcharge is applicable but can be avoided
by making quarterly advance payments equal to one-quarter of the tax
liability for the year.
(b)

Corporate residence.

Corporate residence is determined by the place of incorporation, or
the place where the main establishment or central management is situated. A company incorporated in a foreign country may be deemed to
have its corporate residence in Belgium for tax purposes if its main establishment or seat of management is in Belgium.
(c) Branch income.
Branch profits are subject to the basic tax rate for foreign corporations of forty-eight percent. However, this rate is reduced to forty-three
percent for branches of companies incorporated in countries that have
tax treaties with Belgium except for Australia, Canada, Finland, France,
Ireland, Luxembourg, the Netherlands, New Zealand, Poland, Sri
Lanka, Tunisia, the United Kingdom, and Yugoslavia. Transfers of
branch profits to the head office abroad do not give rise to further taxation in Belgium.
(d) Income determination.
(i)

Capitalgains.

Gains on capital assets are taxed at ordinary income tax rates.
Gains on capital assets held for more than five years are subject to corporate income tax at the reduced basic rate of 21.5 percent, or exempted
when reinvested within three years.
(ii) Net operating losses.
Losses can generally be carried forward for deduction from profits
for five financial periods. There is no time limitation for: (1) carryover
of losses incurred in the first five financial periods of activity by companies formed or branches registered between January 1, 1967 and June 30,
1970, and after January 1, 1972 and (2) carryover of losses arising from
depreciation. There is no loss carryback.
(iii) Payments to foreign affiliates.
A Belgian corporation can claim a deduction for royalties, management services, and interest charges paid to foreign affiliates if such
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amounts are equal to what it would pay to an unrelated entity. When
paid to a person or an entity in a tax haven, such charges will be disallowed, unless the Belgian enterprise can furnish proof that they are real
and reasonable.
(e)

Group taxation.

Group taxation is not permitted.
(f)

Tax incentives.

(i)

General assistance throughout the country.

Tax advantages are granted for investments relating to real estate.
The investment must contribute directly to the establishment, extension,
conversion, or modernization of an enterprise and be in the general economic interests of the country. Complete exemption from real estate tax
on land, plant, and equipment is granted for a maximum period of five
years beginning on January 1st following the occupation of the premises.
(See "Real estate tax" infra.)
(ii) Regional aid.
Regional aid is available for investments made in development areas
that contribute directly to the setting-up, development, adaptation, or
modernization of industrial or handicraft enterprises, public services, service rendering enterprises dealing with commercial activities, tourism
management and organization, engineering, or research and development. Regional aid will be granted only for investments that contribute
to the creation of new activities and employment.
(iii)

Employment zone.

Employment zones can be established in areas defined by royal decrees where structural unemployment is severe. Qualifying enterprises
will benefit from a ten year exemption from corporate income tax and the
non-Belgian executives and researchers of such enterprises will not be
subject to social security and will not need any work permits or professional cards. Exemption from real estate tax, withholding tax on interest
and dividends, and registration tax will also be provided. The qualifying
enterprises must be new industrial or service rendering enterprises that
(1) create new employment and (2) perform research in areas of highly
advanced technology, or participate in activities such as advanced data
processing, software technology, microelectronics, automated office systems, robotics, telecommunications, and bioengineering.

19901
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(iv)

Coordinationcenter.

A qualifying coordination center is a Belgian company that forms
part of a group or a Belgian establishment of a foreign company that
forms part of a group that carries out limited activities. The objective of
a qualifying coordination center must be restricted (solely for the benefit
of all or part of the group companies) to the development and the centralization of one or several of the following activities: advertising, collection and supply of information, insurance and reinsurance, scientific
research, relations with national and international authorities, accounting centralization, administration and data processing, centralization of
financial transactions and the coverage of risks resulting from exchange
rate fluctuations, and all activities that have a preparatory and auxiliary
character for the group companies.
For ten years, with the possibility of renewal, qualifying enterprises
will be taxed on a small notional income determined on the basis of operational expenses not including salaries, salary benefits, and interest
charges. Certain other tax incentives are provided to coordinating centers, including exemptions from real estate tax, withholding tax on interest and dividends, and registration tax.
(v) Investment deduction.
A five percent tax deduction is granted on all qualifying investments. This percentage is increased by ten percentage points for investments used for research and development and by five percentage points
for investments made in innovation companies. Thus, investments for
research and development made in innovation companies can benefit
from a twenty percent investment deduction.
(vi) Innovation companies.
Tax incentives are granted to recognized innovation companies dealing exclusively with the production and marketing of innovative high
technology processes. Such incentives include: (1) the corporate income
tax exemption on dividends up to thirteen percent of the paid-up capital
during ten years; (2) the increase of investment deduction; (3) the ten
year exemption from real estate tax if the investment is located in the
Brussels area; and (4) the ten year exemption from registration tax. A
tax deduction of fifty percent of the capital contribution (one hundred
percent for staff), spread over five years, is granted to shareholders.

Hastings Int'l & Comp. L. Rev.
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Reconversion companies.

Tax incentives are granted to corporate shareholders having concluded a "reconversion" contract with a state investment company and
to companies not concluding such a contract, but located in a "reconversion" zone.
(viii) Depreciation.
In certain development areas, an annual depreciation equal to twice
the normal straight-line depreciation may be authorized for a maximum
of three consecutive tax periods. This provision relates to investment in
equipment, tools, and industrial buildings that are acquired for the promoted operation. Otherwise, double depreciation rate on declining balance may be applied.
(ix) Real estate tax.
The basis for the annual real estate tax is the assumed net annual
rental income from land, buildings, and industrial equipment. The federal rate is 1.25 percent and is increased in varying amounts by a
surcharge in favor of the provinces and the communes.
This tax, up to a maximum of 12.5 percent of the presumed rental
income, is offset against the corporate income tax, but there is no refund
to the extent that the 12.5 percent amount exceeds the amount of the tax.
The excess of the real estate tax over 12.5 percent is a deductible expense
for the corporation.
Enterprises that benefit from state aid on investments in land and
buildings may be exempt from real estate taxes for a maximum period of
five years. Corporations that benefit from exemptions of real estate taxes
may deduct from their corporate income tax a deemed real estate tax that
represents 12.5 percent of the assumed rental income. Any excess is not
refundable.
(x) Registration duty.
Capital subscribed for investments that contribute to economic expansion, either for the formation or the increase of the capital of a company operating in a development area, may be exempted from
registration duty.
(g)

Withholding taxes.

Domestic corporations and branches of foreign corporations that
pay interest, dividends, royalties, and certain rentals are required to with-
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hold tax at a rate of twenty-five percent. With the benefit of a tax treaty,
the rates can be reduced to zero, five percent, ten percent, fifteen percent,
or twenty percent depending on the treaty.
(h) Other taxes.
(i)

Value-added tax

The sales of goods, including new buildings and services rendered in
Belgium, are subject to VAT. The present VAT rates are a nineteen percent standard rate, a six percent reduced rate applicable to goods of basic
necessity, and a twenty-five percent rate on luxury goods.
(ii)

Capitaltransaction tax.

Formation of companies and increase of capital are subject to 20.5
percent registration duty on subscribed capital or capital increases.
2.
(a)

Individual Taxes
Tax rates.

Personal income tax rates are on a graduated scale and range from
twenty-five percent to fifty-five percent.
(b)

Territorialityand residence.

Belgium taxes its residents on their worldwide income irrespective
of their nationality. Residents of Belgium are those who have their domicile or their economic base in Belgium. Nonresidents of Belgium are
only subject to income tax on their income earned or collected in
Belgium.
Within Belgium, nonresident status is granted to non-Belgian executives or specialists who "temporarily" work in Belgium for an international group. Nonresidents are allowed tax concessions based on the
payment of allowances that are not taxable to the employee and are tax
deductible for the employer.
(c)

Capitalgains and investment income.

Capital gains and foreign source investment income cashed outside
of the country are not taxable for nonresidents working in Belgium.

Hastings Int'l & Comp. L. Rev.
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Denmark
1. Corporate Taxes
(a) Corporate tax rates.

The state income tax is fifty percent of taxable income. There are no
other corporate income taxes.
(b)

Corporate residence.

A corporation is resident in Denmark for tax purposes if it is incorporated in Denmark and registered in the Companies Register as having
a Danish place of business.
(c)

Branch income.

The same policy for corporate profits applies to branch income. The
employer tax also applies to branches. No tax is withheld on transfers of
profits to a (foreign) head office.
(d) Income determination.
(i)

Capitalgains.

Capital gains and losses are included in ordinary taxable income. A
gain on sales of shares kept for more than three years is tax exempt.
Special rules apply to investment subsidiaries in a tax haven.
A gain on the sale of real estate is adjusted for price level changes by
means of a consumer price index. The gain, however, is reduced by
twenty percent for each year of ownership exceeding three years. Therefore, when a property is sold after more than seven years of ownership,
any gain will be tax free, unless the seller is carrying on a real estate
business.
(ii)

Net operating losses.

Tax losses may be carried forward for five years. Loss carrybacks
are not permitted.
Certain restrictions on the right to carry forward tax losses apply
when more than fifty percent of the share capital of the voting rights at
the end of the financial year is owned by shareholders different from the
shareholders at the beginning of the income year in which the tax loss
was incurred. Special rules apply for group companies.
(iii)

Payments to foreign affiliates.

A Danish corporation can claim a deduction for royalties and spe-
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cific services paid to foreign affiliates if such amounts are equal to what it
would pay an unrelated entity. Interest, at normal commercial rates paid
to foreign affiliates, will generally be allowed as a deduction.
(e)

Group taxation.

A Danish corporation that has one or more wholly owned subsidiaries, either domestic or foreign, may obtain permission to be taxed with
such subsidiary or subsidiaries on a combined-income basis, provided
certain conditions are fulfilled.
(f)

Tax incentives.

(i) Inward investment.
Certain concessions are granted to companies that establish industrial or other business enterprises in areas that have been designated development areas. These concessions are usually long term Danish state
loans at a low rate of interest. In certain undeveloped areas, the concessions include state subventions.
(ii)

Other incentives.

Favorable credit facilities in the form of seven year loans at a low
rate of interest are available on completed vessels built at Danish
shipyards.
The above mentioned are the most important incentives, but many
other categories of state subsidies are available. As a general rule, a company must apply for the subsidies and the amounts received are normally
taxable income.
(g)

Withholding taxes on payments to foreign corporationsand
nonresidentaliens.

There are no withholding taxes on payments of interest or on
"stock" dividends. From January 1, 1988, a thirty percent withholding
tax must be paid on royalties paid from Denmark to a royalty recipient
abroad. However, in many double taxation treaties, Denmark has
wholly or partially waived the right to tax royalties from sources in Denmark. The royalties tax applies to industrial royalties and licenses, but
not to artistic royalties or leasing payments.
The withholding tax rate for cash dividends declared by a domestic
corporation is thirty percent. Foreign recipients must file a special certificate to decrease the withholding rate to any lower rate afforded by virtue
of a treaty or to obtain a refund of an excess withholding.

Hastings Int'l & Comp. L. Rev.
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Shareholders, who are fully taxable in Denmark, are entitled to a
twenty-five percent tax credit with respect to dividends received from
resident companies. The tax credit constitutes taxable income. The tax
credit is not granted to a resident company that receives dividends from
another domestic company in which it owns at least twenty-five percent
of the share capital.
Foreign shareholders will only be entitled to a tax credit for dividends declared by resident companies if they qualify under a double taxation treaty with Australia, New Zealand, Singapore, and the United
Kingdom.
(h) Other taxes.
(i)

Value-added tax.

The VAT is twenty-two percent of the price charged (exclusive of
VAT).
(ii) Capitaltransaction tax.
Generally, the capital transaction tax is one percent of an increase of
share capital.
(iii)

Share transfer tax.

A share transfer tax of one percent of the market value applies if
either the seller or buyer is a resident of Denmark. This tax applies to
both Danish and foreign shares. Certain types of shares and share transactions are exempted.
2.
(a)

Individual Taxes
Tax rates.

Personal income is taxed at a marginal rate up to sixty-eight percent. Net capital income is taxed at approximately fifty-seven percent
and negative net capital income and other allowances have a tax value of
approximately fifty-one percent, depending on local tax rates. People
with independent businesses may choose a special tax system that taxes
business income as corporate income as long as the income is kept in the
business.
(b)

Territorialityand residence.

Danish tax legislation distinguishes between full and limited tax liability. The main criteria are residence, length of stay, place of work, em-
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ployer's residence, and type of income. Citizenship does not affect
Danish tax liability.
Individuals are subject to full tax liability when they take up residence in Denmark, or, if they stay in Denmark six consecutive months
only interrupted by short stays abroad. An individual subject to full tax
liability in Denmark is taxed on both worldwide income and gains received or accrued. Individuals are subject to limited tax liability on Danish situs services and other Danish source income. Dividends are taxed
separately. Separate rules apply to contract labor and individuals participating in oil and gas exploration activities.
(c)

Capitalgains and investment income.

Capital gains tax at the standard rate of fifty percent primarily relates to individuals with full tax liability.
Profit on the sale of a private house, in which the owner has lived for
at least two years and which is situated on a property having an area of
less than 1,400 square meters, is generally tax exempt.
The taxable income of an individual subject to full tax liability includes interest income, cash dividends, profits of short-term gains on
sales of shares owned less than three years, rents, royalties, professional
fees, pensions, annuities, and alimony from all sources, wherever located,
subject to any limitation that may be imposed in terms of a tax treaty.
When a majority shareholder leaves Denmark, a capital gain on the
shares is taxable as if the shares had been sold at that time. However, the
tax only applies provided the shareholder has been subject to full Danish
taxation for at least five years within the last ten years before the cessation of tax liability. The new rules apply to both Danish and foreign
shares. To relieve the tax burden on an unrealized profit, permission
may be obtained to postpone payment until the shares can be disposed.
C. France
1. Corporate Taxes
(a) Corporate tax rates.
For fiscal years beginning January 1, 1989, the applicable corporate
tax rates are forty-two percent on profits distributed to shareholders and
thirty-nine percent for undistributed profits. For fiscal years beginning
before January 1, 1989, the applicable rate is forty-two percent. No tax is
levied on income at the regional or local level.
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Corporate residence.

A corporation is resident in France if it has been incorporated in
France or if it has its registered seat in France. For this purpose, France
is defined as metropolitan France (excluding Monaco but including the
continental shelf), Corsica, and the overseas departments (Guadeloupe,
Martinique, Guyana, Reunion, and St. Pierre et Miquelon).
(c) Branch income.
Tax rates on branch profits are the same as on corporate profits.
However, as a principle, branch profits are deemed to be distributed to
the head office and taxed at forty-two percent unless they are effectively
left at the disposal of the branch (that is, not remitted to the foreign head
office).
France imposes a distribution tax of twenty-five percent, or a reduced tax treaty rate (for example, the United States with its five percent
rate) of net profits. A tax refund may be claimed to the extent that the
taxable amount exceeds the dividend(s) actually distributed by the foreign corporation during the twelve months following the close of the fiscal year concerned, or the dividends are distributed to residents of
France.
The total corporate tax burden on a subsidiary's profits distributed
to the United States parent (44.9 percent) is now the same as on distributed income of a United States company's French branch (assuming a
full remittance of branch profits to the head office). However, should
branch profits be left at the disposal of the branch, the tax burden would
be reduced to 42.05 percent.
(d) Income determination.
(i)

Capitalgains.

Short-term capital gains on assets held less than two years are generally taxable as ordinary income.
Long term capital gains on depreciable assets are taxable at the reduced rate of fifteen percent on the excess of sale price over original cost,
but the excess of original cost over book value (that is, recaptured depreciation) is taxed as short-term gain. Gains on nondepreciable assets held
for two or more years and on any provision for write-down of securities
are treated as long term capital gains.
Long term capital gains, less the fifteen percent tax thereon, must be
appropriated to a special reserve. The balance of corporate income tax
(twenty-seven percent) becomes payable if this reserve is distributed to
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shareholders, but not if it is offset against operating losses or later long
term capital losses, converted into share capital or distributed on
liquidation.
Net long term capital gains realized on the transfer of building sites
are subject to capital gains tax at the rate of twenty-five percent. Special
rules apply to the valuation of shares.
(ii) Net operating losses.
For tax purposes, net operating losses may be carried forward for
five years. That portion of operating losses resulting from depreciation
can be carried forward indefinitely, provided that the depreciation was
properly disclosed.
Businesses may also elect a form of carryback. Losses of a given
fiscal year may be offset against undistributed taxable profits of the three
preceding years. The lesser of either the tax paid on these profits or of
the potential tax savings represented by the tax loss of the fiscal year is a
tax credit. Such credit may be offset against corporate income tax of the
following five fiscal years, and thereafter, any excess credit may be reimbursed in cash. It may also be discounted with a bank. The benefit of
carryback provisions is restricted to businesses that have made a net investment in depreciable fixed assets equal to the depreciation charged in
the same fiscal years during the fiscal year of option or during the two
preceding years.
(ii)

Payments to foreign affiliates.

Payments to foreign affiliates are allowed as long as they meet the
arm's length principle. If they do not, article 57 of the Tax Code provides that income that is directly or indirectly transferred to the foreign
affiliate, either through the increase or the reduction of the purchase or
sales price of goods, or through any other means, may be added back to
taxable income. For the purpose of this provision, foreign affiliates are
defined as parent or sister companies.
In case the payments are made to tax haven companies, the French
taxpayer must prove that the transaction is bona fide and that the
amount due is not overstated.
Some limitations are also imposed on the payment of interest to
shareholders. The interest rate paid to any shareholder, whether French
or foreign, is limited to the average yield on private bonds during the
same fiscal year (9.18 percent for interest accrued during 1988). Any
interest paid on the portion of a loan that exceeds 1.5 times the share
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capital of the paying company is disallowed when paid to a foreign corporate shareholder who has the effective management control of the
debtor company.
(e)

Group taxation.

French corporations and their ninety-five percent owned domestic
subsidiaries may elect to file one single tax return, thus allowing offset of
losses of one group corporation against the profits of a related corporation. The election for this combined reporting must be made for a five
year period.
Other group consolidation systems are available upon the prior authorization of the Ministry of Finance. The fifty percent-owned subsidiary rule (binefice consolide) allows a combined reporting of profits and
losses of all controlled branches, subsidiaries, and partnerships, whether
French or foreign. The worldwide taxation rule (bdnefice mondial) allows French corporations to include in their French tax return the results of their foreign activities carried out by branches.
(f)
(i)

Tax incentives.
Inward investments.

The French government offers a comprehensive program of tax incentives (accelerated depreciation of industrial and commercial buildings
and business-tax holidays) and development subsidies to encourage investment in underdeveloped areas. Income tax incentives, notably a ten
year corporate income tax holiday, are also available in listed depressed
areas (Dunkerque, La Ciotat, La Seyne).
Capital investment is encouraged only through the declining balance
method of depreciation for capital expenditure.
(ii)

Investments in research.

Qualifying research expenses may give rise to a tax credit that may
be offset against corporate income tax. Businesses have the choice between the following credits. The standard credit is equal to fifty percent
of the excess of expenses incurred during a given year over those of the
preceding year, with a maximum of five million francs per year, increased
to ten million francs in certain cases. The 1988 credit is equal to thirty
percent of the excess of expenses incurred in 1988, 1989, and 1990, limited to three million francs over those incurred in 1987.
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(g)

Withholding taxes.

Payments to resident corporations and individuals are not subject to
withholding taxes. Payments to nonresident corporations and individuals are subject to withholding taxes at a rate of twenty-five percent for
dividends, forty-five percent for interest, and thirty-three percent for royalties. With the benefit of a tax treaty, the withholding rate may be reduced entirely or in part.
(h) Other taxes.
(i)

Value-added tax.

VAT is imposed on goods sold and services rendered in France. The
normal rate is 18.6 percent. Other rates of 5.5 percent and 28 percent
apply to specific sales and services. Export and certain specific services
invoiced to non-French residents are zero rated.
(ii)

Capitaltransaction tax.

Cash contributions for the purchase of shares in a company at the
time of incorporation are subject to a registration tax of one percent.
Capital increases in cash are exempt from this tax. In-kind contributions
for the purchase of shares upon a capital increase are subject to registration taxes. Land, buildings, and leasehold rights are taxed at 11.4 percent. Goodwill contributed to a corporation or a limited liability
company is also taxed at 11.4 percent. This rate includes the communal
and departmental taxes, but excludes the regional tax that may also be
levied. Land, buildings, or other assets contributed to a legal vehicle not
subject to corporate income tax or contributed to a company subject to
corporate income tax by another company subject to this tax are taxed at
one percent.
(iii) Share transfer tax.
A tax of 4.8 percent is imposed on the transfer of all shares of companies except in cases when the shares of a corporation do not require a
deed to be transferred, or when the deed to the shares is signed abroad.
2.
(a)

Individual Taxes
Tax rates.

The personal income tax rates are on a graduated scale ranging from
thirty-three percent to thirty-eight percent.

Hastings Int'l & Comp. L. Rev.

(b)

[Vol. 13

Territorialityand residence.

An individual, whether a French or foreign national, who has his
tax domicile in France, is generally subject to personal income tax on
worldwide income unless otherwise excluded by a tax treaty. An individual who is not domiciled in France (a nonresident) is subject to tax only
on his income arising in France or, in certain instances, on imputed
income.
Under domestic law, an individual is considered domiciled in
France if at least one of the four following criteria is met: the habitual
abode of the person or family is in France; France is the principal place
of sojourn (more than 183 days in a calendar year); professional activities
are carried out in France; or France is the center of economic interests.
Under bilateral tax treaties concluded with France, tax domicile is
first determined under the law of the country that asserts the power to
tax. If the individual is considered to be a resident under the laws of two
different countries, the treaty provides "tie breaker" provisions to determine which country may claim the individual as a resident. Those tie
breaker tests generally include, in order of importance: permanent residence, the center of personal and economic relations, habitual abode,
and, if none of the foregoing tests is determinative, the decision of the
competent authorities.
(c)

Capitalgains and investment income.

Unless exempt under a tax treaty, capital gains arising from the sale
of real property are taxable, but the tax base is reduced based on the
holding period. The sale of a principal residence is tax exempt.
Capital gains arising from the sale of securities are subject to a sixteen percent rate when the proceeds of the securities sold exceed 288,400
francs (1988 income) per annum or the taxpayer directly or indirectly
holds twenty-five percent or more of the shares of the unquoted company
whose shares he or she sells.
Taxable investment income is total income from dividends and interest actually or constructively received in a calendar year adjusted for
any related tax credits less related investment expenses (for example, brokers' and management fees).
For French source dividends, individuals must add back to the cash
dividend the tax credit recognized on the dividends paid by French companies, but they are entitled to deduct the tax credit from net tax payable
on all income. For dividends received from tax treaty countries, the
gross dividend (cash dividend received plus any withholding tax) is taxa-
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ble, but a tax credit against total income is recognized. For dividends
received from countries with which there are no tax treaties, no tax credit
is allowed, but only the net cash dividend is taxable. United States citizens residing in France are exempt (with progression) from tax on
United States source dividends.
Net French source interest income may either be included in an individual tax return with other investment income or, for certain types of
securities, the taxpayer may elect to have interest income taxed at flat tax
rates that vary from twenty-six percent to fifty-one percent, depending on
the nature of the underlying investment. For interest paid by a foreign
company to a person having his tax domicile in France, the taxpayer
must include the interest paid as taxable income. Any tax credit granted
pursuant to a tax treaty will be included in interest calculations. United
States citizens residing in France are exempt (with progression) from tax
on United States source interest.
D.

Greece
1. Corporate Taxes
(a)

Corporate tax rates.

Domestic corporations are subject to income tax on undistributed
profits at the following rates. The corporate tax rates are forty-six percent for commercial corporations; forty percent for manufacturing,
handicraft, mining, and quarrying corporations; thirty-five percent for
manufacturing, mining and quarrying corporations that either have
shares quoted on the Athens Stock Exchange or realized productive investments under Law 1262 with state subsidies; and forty percent for
other companies, excluding manufacturing, handicraft, mining, and
quarrying corporations, that realize productive investments under Law
1262 with state subsidies.
(b)

Corporate residence.

Corporate residence is determined primarily by place of incorporation. However, under related tax treaty provisions, foreign corporations
are subject to Greek taxation if operations (such as maintaining inventories from which orders are filled and leasing machinery or equipment)
are carried on in Greece.
(c)

Branch income.

Profits of branches of foreign companies are subject to income tax at

Hastings Int'l & Comp. L. Rev.

[Vol. 13

the rate of forty-six percent. No tax is withheld on profit transfers to the
foreign home office.
(d) Income determination.
(i)

Capitalgains.

Capital gains derived from sales of any rights connected with the
operations of an enterprise (trademarks, patents) are subject to income
tax at thirty percent. Realized goodwill, including gains on a business
sold as a whole (including profits from the sale of passenger cars and
trucks), is subject to income tax at a twenty percent rate. Goodwill realized through mergers of domestic companies is not taxable. Gains on the
sale of buildings and land are tax exempt. Gains on the sale of securities
are not taxable if set aside to cover losses from future sales.
(ii) Net operating losses.
Net operating losses can be carried forward three years (five years
for manufacturing, hotel, and mining corporations). Carrybacks are not
permitted.
(iii) Payments to foreign affiliates.
Royalties, interest, and service fees paid to foreign affiliates are deductible expenses.
(e)

Group taxation.

Group taxation is not permitted.
(f)
(i)

Tax incentives.
Inward investment.

Foreign investments aiming at promotion of national production or
otherwise contributing to the economic development of the country may
obtain, with government approval, a freezing of income tax rates for a
specified period not exceeding ten years.
(ii) Capitalinvestment.
Manufacturing, handicraft, mining, agricultural, and hotel enterprises investing in or relocated in certain areas are entitled to forty percent, fifty-five percent, and seventy percent (depending on the area) tax
deferred reserve on the cost of productive fixed assets acquired from June
15, 1982 through December 31, 1992. The reserve may be formed from
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annual profits reported in the tax return (less dividends and appropriation for legal reserves) of the year in which the assets were acquired and
subsequent financial years. If the assets concerned are sold within five
years or the reserve distributed, the amount of the tax exemption is
added back to the taxable profits. If in any year the company's books are
found incorrect by the tax authorities, the amount of the tax exemption
of that particular year is added back to the taxable profits.
Enterprises that have received investment and interest subsidies
from the government are not entitled to the above tax deferred reserves
for subsidized investments.
(lii) Other incentives.
Companies that export may deduct from their taxable income the
equivalent of one percent to three percent of total export sales, depending on the type of products exported. Commercial enterprises acting as
agents of foreign companies that export Greek products in exchange for
foreign products are entitled to reduce commission income by five percent in computing taxable income. Manufacturing companies processing
products for export on behalf of foreign companies may also reduce service fees by five percent in computing taxable income. In addition, an
amount equal to twenty-five percent (thirty-five percent for companies
making high technology investment) of the total nondistributed profits of
the financial year 1988 of eligible companies per Law 1262 can be transferred to a nontaxable participation in productive investments commencing in 1989 and 1990 and being completed within a period of three years.
The government provides income tax and certain other tax and customs duty exemptions to foreign enterprises established under Law 89/
1967. The activities of these enterprises must be conducted outside
Greece. In addition, to protect the traditional local shipping industry,
the government exempts Greek shipping enterprises from income tax.
(g)

Withholding taxes.

Domestic corporations paying certain types of income are required
to withhold tax as follows. The withholding rate for dividends ranges
from forty-two to fifty percent. The withholding rate on interest payments ranges from twenty-five to forty-six percent, and the withholding
tax imposed on royalty payments ranges from zero to twenty-five percent. With the benefit of a tax treaty, the withholding rates may be reduced in whole or in part.
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The standard VAT rate is sixteen percent. There is a reduced VAT
rate of six percent on basic necessities. Books, newspapers, and periodicals are taxed at three percent. An increased VAT rate of thirty-six percent is placed on luxury goods and services. Exports of goods and
certain services are exempt.
(ii) Capitaltransactionstax.
A one percent tax contribution is imposed on capital accumulation
(formation of business companies and joint ventures, capital increases) by
business companies and joint ventures; cooperatives of all degrees; any
other form of company, legal entity, or union of persons or society aiming to make profits; and branches of foreign companies.
2.
(a)

Individual Taxes
Tax rates.

Personal income tax rates are on a graduated scale and range from
eighteen to fifty percent.
(b) Territorialityand residence.
Subject to related tax treaty provisions, income tax is payable by all
individuals earning income in Greece regardless of citizenship or place of
permanent residence. Permanent residents are taxed on their worldwide
income. Individuals residing in Greece under certain circumstances indicating intent to remain permanently are considered permanent residents,
but such intent must be apparent from objective evidence.
(c)

Capitalgains and investment income.

There is no capital gains tax. Dividends paid to shareholders of up
to 50,000 drachmas for each share with an overall maximum of 200,000
drachmas are nontaxable. A similar exemption is applicable to dividends
from mutual funds and investment companies. Interest on deposits with
local banks is not taxable.
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E. The Republic of Ireland
1. Corporate Taxes
(a) Corporate tax rates.
(i) Domestic corporationsare subject to a forty-three percent
income tax rate.
For accounting periods ending on or before March 31, 1989, "small
companies" relief was applied with a forty percent rate when profits were
less than 25,000 Irish pounds, and marginal relief was available when
profits fell between 25,000 Irish Pounds and 35,000 Irish pounds.
A rate of ten percent applies to certain manufacturing activities.
Closely held companies are liable for a twenty percent surcharge on
after-tax nontrading and service income that is not distributed within
eighteen months of the end of the accounting period.
(ii) Advance corporation tax
An Irish resident company that pays dividends or interest on certain
types of loans must pay an advance corporation tax [hereinafter ACT]
equal to the amount of the tax credit attaching to the payment. The
normal tax credit for payments made in 1989 and later is 28/72. These
fractions are reduced in the case of companies qualifying for export sales
relief or the ten percent rate of tax for manufacturing companies. The
company's corporation tax liability will be reduced by the amount of
ACT paid.
ACT is not payable on dividends to seventy-five percent owned foreign parents located in countries with which Ireland has a tax treaty or
on interest payable to seventy-five percent owned foreign associated
companies.
(b) Corporate residence.
Corporate residence is determined by reference to the location of the
central management and control of the company.
(c) Branch income.
Branches are liable for corporation tax. No tax is withheld on repatriation of branch profits.
(d) Income determination.
(i)

Capitalgains.

Gains on depreciable assets are taxed as ordinary income to the ex-
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tent that depreciation was allowed for tax. Short-term gains (within one
year) are taxed at sixty percent. Gains on assets held between one and
three years are taxed at fifty percent. Gains on assets held between three
and six years are taxed at thirty-five percent, and in all other cases gains
are taxed at thirty percent. The base cost in computing capital gains is
indexed for inflation. Capital losses can only be set against capital gains
of the same year or carried forward indefinitely. There is no carryback.
There is no minimum or maximum period of ownership. There are special provisions dealing with gains from development land.

(ii) Net operating losses.
Operating losses may be set off against any income of a current or
immediately preceding accounting period. Operating losses may be carried forward indefinitely against profits of the same trade. Certain
changes in ownership may prevent the carryover of losses. "Terminal"
losses may be carried back three years.
(iii)

Payments to foreign affiliates.

In general, there are no prohibitive rules on payments other than
interest to foreign affiliates if the amounts are reasonable and computed
on an arm's length basis.
(e)

Group taxation.

A company and all its seventy-five percent owned subsidiaries may
group operating losses with profits for corresponding accounting periods.
Losses arising from the sale of manufactured goods that, if the loss had
been a profit, would have been taxed at the special ten percent rate, may
now be set off. However, these losses may be set off only against profits
of other group companies from the sale of manufactured goods to which
the ten percent rate of corporate tax does apply. Assets other than development land may be transferred between members of a group without
liability for corporation tax on capital gains.
(f)

Tax incentives.

Several incentives are available. Profits on export of goods manufactured in Ireland qualify for total relief from corporation tax. The relief,
which only applies to companies established before January 1, 1981, terminates on April 5, 1990.
Companies that commenced operations within the Shannon Free
Airport before January 1, 1981, can obtain full exemption from corpora-

Removing Fiscal Barriers

1990]

tion tax until April 5, 1990, if the income is derived from the carrying on
of certain activities, including exporting goods and a wide range of
services.
Companies carrying on manufacturing operations in Ireland are liable for a reduced rate of corporation tax of ten percent on profits from
manufacturing operations arising between January 1, 1981, and December 31, 2000, regardless of whether or not the goods are exported.
(g)

Withholding taxes.

A withholding tax does not apply to dividend payments of Irish resident companies or nonresident companies. Advance corporation tax applies in general to dividends and other distributions made by Irish
resident companies. No ACT is payable on dividends paid by a seventyfive percent owned subsidiary to a parent company that is a resident of a
country with which Ireland has a treaty.
The withholding rates are thirty-five percent for interest and royalties, and zero for dividends. With the benefit of a tax treaty, the withholding rates may be reduced in whole or in part.
(h) Other taxes.
(i)

Value-added tax (VAT).

The standard VAT rate is twenty-five percent and the reduced rates
for specific goods and services are between two and ten percent.
(ii) Capital transaction tax.
Capital duty arises on the issue of or increase in the share capital of
a limited company incorporated or resident in Ireland, subject to relief
on transfers within the EC. Shares issued for the acquisition of an undertaking of another limited company or for the acquisition of seventy-five
percent of the issued capital of another limited company are exempt in
certain circumstances.
(iii) Share transfertax.
Stamp duties are taxes on legal instruments (documents). The more
common transactions which give rise to stamp duties are: the transfer of
any asset that does not pass by delivery (that is, assets that are not movable goods), the granting of a lease, the creation of mortgages and debentures, and the transfer of shares in an Irish company.
The stamp duty on the transfer of stocks and shares is one percent.
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Individual Taxes
Tax rates.

Personal income tax rates are imposed on a graduated scale and
range from thirty-five to fifty-eight percent.
(b)

Territorialityand residence.

Irish income tax is charged on the following: the worldwide income
of an individual resident domiciled in Ireland; income arising in Ireland
and the United Kingdom and foreign income remitted to Ireland of an
individual resident not domiciled in Ireland; and income arising in Ireland of an individual not resident or domiciled in Ireland.
A person is generally treated as a resident of Ireland for a particular
tax year if any of the listed conditions are satisfied: the individual has a
place of abode available for use in Ireland and he or she visits Ireland at
any time during the tax year (unless engaged in a trade or employment,
all of the duties of which are performed outside Ireland); the individual
comes to Ireland during the tax year with the intention of remaining
there permanently; the individual spends a total of six months in Ireland
during the tax year; and the individual habitually visits Ireland for substantial periods.
(c)

Capitalgains and investment income.

A nondomiciled Irish resident is liable for Irish capital gains tax on
the full amount of gains arising in Ireland or the United Kingdom and on
that portion of foreign gains that is remitted to Ireland. There is no preferential rate of tax on such foreign gains. There is an annual exemption
limit of 4,000 Irish pounds in respect to capital gains.
Short term gains (within one year) are taxed at sixty percent; gains
within two or three years are taxed at fifty percent; gains within four to
six years are taxed at thirty-five percent; and the balance of gains are
taxed at thirty percent. In computing capital gains, the base cost is indexed by reference to the level of Irish inflation during the period of
ownership.
Investment income of a nondomiciled person arising outside of Ireland and the United Kingdom is only taxed to the extent that it is remitted to Ireland.
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F. Italy
1. Corporate Taxes
(a) Corporate tax rates.
(i)

Overall tax rate.

Income taxes in Italy include the corporate income tax, the equalization tax, and a local income tax for a total combined rate of 46.37
percent.
(ii)

Corporate income tax [hereinafterIRPEG].

Corporate income tax is levied on total net income, excluding income that is exempt or subject to a final withholding tax. IRPEG tax is
applied to the income of corporate persons and is levied at the rate of
thirty-six percent.
(iii) Equalization tax.
If a company distributes to its shareholders more than sixty-four
percent of the income declared for the purposes of corporate income tax,
an additional corporate income tax equal to 56.25 percent of the excess is
imposed.
(iv) Local income tax [hereinafterILOR].
This tax is due on income produced in Italy by companies or associations, but not on dividends or income subject to a final withholding
tax. Income earned abroad by resident taxpayers is also subject to
ILOR, when such income results from business activities that are carried
out abroad without a permanent establishment having separate management and accounting. The ILOR tax rate is 16.2 percent.
(b)

Corporate residence.

Stock companies, limited share. partnerships, limited liability companies, cooperatives, and mutual insurance companies having their legal
or administrative headquarters or their principal business purpose within
state territory are taxable in Italy on their worldwide income. Generally,
partnerships, companies, and other entities are subject to Italian income
tax only on income produced in Italy.
(c) Branch income.
A branch is taxed as a corporation paying corporate income tax
(IRPEG) and local income tax (ILOR).
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(d) Income determination.
(i)

Capitalgains.

Capital gains are normally taxable in the tax period in which they
are realized or reported in the books of the company. Tax on the gain
realized on the sale of fixed assets may be declared as taxable income in
equal installments over a period not exceeding ten years. This period has
been reduced to five years for fiscal years beginning after January 1, 1989.
(ii) Net operating losses.
Loss carryover is allowed for five years for corporate income tax
(IRPEG), but not for local income tax (ILOR). There is no loss
carryback.
(iii) Payments to foreign affiliates.
Transactions with foreign affiliated companies are closely scrutinized in order to determine whether or not the arm's length concept has
been adhered to and whether the transfer price may be considered "normal." Ministerial guidelines issued in 1980 suggest the following limits.
The rate for royalties may vary between two to five percent depending on the technical nature and difficulty of the operation. The rate may
only go beyond the five percent limit in exceptional cases involving high
technology or other special circumstances. Interest charges are limited
to normal market rates.
Service fees must be properly documented in accordance with a
prior contract and must demonstrate a necessary service to the local
company or be at arm's length prices.
(e)

Group taxation.

Group taxation is not permitted for income tax purposes. Under
certain circumstances, group taxation is allowed for value-added tax.
(f)

Tax incentives.

In order to attract new industrial enterprises to Southern Italy and
certain depressed mountain regions in Central and Northern Italy, nontax incentives take the form of loans at low rates of interest and outright
grants toward capital investments. The benefits are available for all qualifying investors, foreign or Italian. In the Trieste area there is an exemption from ILOR for a period of ten years which may not be granted later
than December 31, 1995, and a reduction from basic corporate income
tax (IRPEG), from thirty-six to eighteen percent for ten years.
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Tax incentives for manufacturing companies in Southern Italy have
been created. For manufacturing companies established between March
29, 1986, and December 31, 1993, an exemption from corporate income
tax (IRPEG) exists for ten years from the year of incorporation. In addition, manufacturing companies are exempted from local income tax
(ILOR) for ten years from the first year in which the company makes a
profit. This incentive is granted to factories built prior to December 31,
1993.
(g)

Withholding taxes.

Domestic corporations paying certain types of income to nonresidents are required to withhold. The withholding tax rate for dividend
payments is 32.4 percent. The withholding tax rate for interest payments
is 12.5 percent to thirty percent, depending on the source and type of
interest. The effective withholding rate for royalty payments is twentyone percent. With the benefit of a treaty, the withholding rates may be
reduced wholly or in part.
(h) Other taxes.
(i) Value-added tax.
VAT is levied on most goods and services at the standard rate of
nineteen percent, with reduced rates of four to nine percent for food
products and mass consumption goods and a rate on luxury goods of
thirty-eight percent.
(ii) Capital transaction tax.
Tax is due on the registration of any written contract or deed. For
the registration of limited companies or limited liability partnerships, the
rate is one percent of the value of cash introduced as capital, four percent
of contributed industrial buildings, and eight percent for other buildings
contributed as capital. On the merger of companies, the rate is generally
one percent.
2.
(a)

Individual Taxes
Tax rates.

Personal income tax rates are on a graduated scale and range from
ten to fifty percent.
(b)

Territorialityand residence.

There are two taxes on income levied on individuals in Italy, per-
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sonal income tax [hereinafter IRPEF] and local income tax [hereinafter
ILOR]. Residents may be taxed on income from any source. Nonresidents may be taxed only on income produced within Italy. ILOR is not
levied on income produced abroad.
The following individuals listed are considered residents: those inscribed in the records of the Office of Resident Population; those who
have their principal offices and interests located in Italy or who reside
there for more than six months in the year; citizens residing abroad while
serving the interests of the State or other public entities; and short-term
assignees working for at least 183 days in a calendar year in Italy.
(c)

Capitalgains and investment income.

For individuals, capital gains are not normally taxable unless they
arise from speculation or business activities. There are no special exceptions made for profit on the sale of a personal residence, which would
also be subject to the tax on property appreciation [hereinafter INVIM].
Investment income, such as interest on bonds or dividends, is taxable. There is a final withholding tax on interest with different applicable
rates, depending upon the source. There is a withholding tax on domestic recipients of dividends of ten percent. Dividends in Italy are entitled
to a tax credit available to both individuals and corporate shareholders
equal to 56.25 percent of dividends distributed.
G.

Luxembourg
1. Corporate Taxes
(a)

Corporate tax rates.

(i)

Corporate income tax.

Corporate tax rates range from twenty percent to thirty-four percent. An additional two percent tax is levied in connection with an unemployment fund.
(ii) Municipal business tax.
The municipal business tax is four percent of yearly adjusted income. The tax is multiplied by a coefficient that ranges from 180 percent
to 300 percent according to the commune where the enterprise is located.
In the city of Luxembourg, the coefficient is presently 250 percent. An
allowance of 700,000 francs is granted. The tax thus determined is deductible as an expense for computing income subject to corporate income
tax.
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(b) Corpoiate residence.
A company is considered resident in Luxembourg if either its registered office or its principal establishment is located in Luxembourg. The
registered office of a company is the place so designated in the company's
statutes, and the principal establishment is the place from which a company's activities are directed. A foreign company is only subject to Luxembourg taxation if it has a permanent establishment in Luxembourg.
(c) Branch income.
Branches are taxed at the rate of thirty-four percent. If the income
from Luxembourg and foreign sources of the company as a whole is
lower than 1,312,000 francs, the taxpayer can request that the tax due be
determined at the rate applying, according to the above tariff, to the
whole of the Luxembourg income and positive foreign income. There is
also the two percent supplement of the tax calculated in favor of the
unemployment fund.
(d) Income determination.
(i)

Capitalgains.

Capital gains (and losses) are generally taxed as ordinary income (or
losses). It is possible to postpone the taxation on gains of certain fixed
assets when the gain is offset against the cost of certain replacement
items.
(ii) Net operating losses.
Losses for tax purposes may be carried forward and offset against
taxable income of the following five years. No carryback of losses is permitted. When the corporate taxpayer operates in an industry that is considered by the government to be in a recession, fifty percent of the
depreciation allowances included in the tax loss may be carried forward
without any time limit. Priority in deduction allowances is given to
losses limited by a carryforward of five years.
(iii) Payments to foreign affiliates.
Royalties, management services, and interest charges paid to foreign
affiliates by a Luxembourg company are deductible items if such amounts
are equal to what the company would pay an unrelated entity for comparable services.
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Group taxation.

Consolidated tax returns may be submitted for a minimum period of
five years by resident corporate taxpayers, together with their resident
corporate subsidiaries. The following conditions must be met: at least
ninety-nine percent of the subsidiary's capital is directly or indirectly
held by the parent corporation and an economic and organizational integration exists and the fiscal year-ends are coterminous. Tax losses that
occurred before the consolidation period must be set off against profits of
the company that incurred the loss. Losses arising during the consolidation period are attributed to the parent company.
(f)

Tax incentives.

A variety of incentives are available.
An investment tax credit of twelve percent is allowed with respect to
additional investments in fixed assets other than land and buildings. The
additional investment represents the difference between the balance sheet
value of the assets set out in the application and their reference value.
The reference value, which must be at least 75,000 francs, represents the
arithmetic average of the respective book values at the end of the preceding five financial years. The book value of the new investments forms the
ceiling.
Another credit is allowed in respect to new investment in tangible
depreciable assets, other than land, buildings, and motor vehicles, with a
depreciable life in excess of four years. The credit for the first 6,000,000
francs is six percent and the credit on the excess is two percent.
These credits are deducted from corporate income tax payable and
can be carried forward to the four following tax years. In the case of a
financial leasing, the lessee benefits from the fiscal investment aid.
An exemption is granted from corporate income tax and municipal
business tax on income of twenty-five percent of the profit arising from
the installation of new businesses and new business related service companies or the introduction of new manufactures and new high technology
services. This exemption has a variable limit and lasts for a period of
eight years.
During the years 1988 to 1992, an allowance of up to thirty percent
of taxable income may be obtained on request for investment in resident
companies that are fully taxable, recognized by the government, and
have as their sole objective the financing of fictional audio-visual productions in Luxembourg.
Holding companies and investment funds are only subject to the
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previously described annual tax on share capital and the capital investment tax.
Several other incentives are available that are not given in the form
of tax incentives but rather as financial incentives. Loans at reduced interest rates are available. Cash grants are provided for capital and high
technology investments; reorganizations of economically justified sectors;
research and development of new products or services or new fabrication
or commercialization procedures; organization, management or promotion studies that have had a positive impact; and technical transfers in
relation to the use of patents, licenses, and know-how. The lessee benefits from the cash grant if the investments are financed by leasing. Government guarantees on loans are available. The government and the
community may intervene in the acquisition or renting of industrial sites
and buildings. Regional incentives exist with ceilings varying between
17.5 percent and twenty-five percent. The Soci6t6 National de Cr6dit et
d'Investissement promotes the creation, expansion, reorientation, and rationalization of industrial and service organizations. The Comit6 pour la
Promotion des Exportations Luxembourgeoises grants interest rebates on
loans financing the export of goods. The Ducroire Office gives guarantees against export risks, especially those relating to credit.
(g)

Withholding Taxes.

Luxembourg imposes a fifteen percent withholding tax on dividends
and a ten or twelve percent tax on royalties. With the benefit of a tax
treaty, the withholding rates may be reduced in whole or in part.
(h)

Other taxes

(i)

Value-added tax (VAT).

The VAT is applied to proceeds of sales and services rendered in
Luxembourg at the standard rate of twelve, six, or three percent on certain transactions. The taxpayer is entitled to offset the amount of the
VAT charged by suppliers or assessed on imports against his VAT payables. Typical banking operations are generally exempted. VAT paid on
expenses related to exempted banking operations for non-EC residents is
recoverable.
(ii)

Capitaltransaction tax.

A capital transaction tax is levied on one percent of capital contributed to a business by its stockholders. Investment funds pay a fixed re-
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gistration duty of 50,000 francs at formation. The tax is deductible for
income tax purposes.
(iii) Annual tax on share capitaL
Resident companies and branches of foreign companies are subject
to a tax on the value of shares at the rate of 0.36 percent with a minimum
of 500 francs. For a Soci&6 A Responsabilit6 Limit6 [hereinafter SARL]
the rate is 0.18 percent with a minimum of 500 francs. For a holding
company, the rate is 0.2 percent with a minimum of 2,000 francs. In the
case of a Soci&6 holding milliardaire, the tax on share capital is replaced
by an income tax applied at varying percentage rates to bond interests,
dividends, and remunerations to nonresident directors with a minimum
of two million francs. For an investment fund an annual rate of 0.06
percent is applied to the total net assets evaluated at the last day of each
quarter.
2.
(a)

Individual Taxes
Tax rates.

Personal income tax rates are based on a graduated scale and range
from ten to fifty-six percent.
(b)

Territorialityand residence.

Individual income tax is levied on the worldwide income of individuals residing in Luxembourg as well as on the Luxembourg income of
certain nonresidents. Generally, a stay in Luxembourg in excess of six
consecutive months constitutes residence, even if such period overlaps
two fiscal years or is interrupted by short absences. Nevertheless, the
fiscal domicile of married foreign residents lies in the country where their
family is resident. Foreign income received by residents that is subject to
a tax equivalent to Luxembourg income tax and is not exempted by
double tax agreements is granted a tax credit. Any tax paid in a foreign
country that is in excess of the amount normally assessed in Luxembourg, and therefore subject to a tax credit, is deductible as an expense.
(c)

Capitalgains and investment income.

Capital gains are included in normal taxable income. However, capital gains on property (owned between two and ten years), land (owned
longer than ten years), and participation in more than twenty-five percent of a company (owned longer than six months) are considered extraordinary income. Extraordinary income is only subject to income tax
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at fifty percent of the average rate applicable to the taxpayer's total income, and the first 1,250,000 francs of cumulative capital gains realized
in every ten year period is tax exempt. Capital gains on the sale of a
primary residence are generally exempt from taxation.
Capital losses can be offset only against capital gains in the same
year.
Investment income is included in taxable income. Withholding
taxes paid on the investment income are subject to a tax credit.
"Speculation profits" that exceed 10,000 francs on property, land,
and investments are taxed at the ordinary income tax rate. Speculation
occurs when purchase and sale are within two years for real estate and
six months for other property.
An exemption of 60,000 francs is granted on interest from Luxembourg savings accounts and public or semipublic bonds. Residents who
had been investing during the years 1984 to 1988 in resident risk-capital
companies were exempt from income tax on dividends if the shares were
still in their possession at the end of the fiscal year. This exemption may
be extended until 1993. A draft law proposes to renew the temporary tax
exemption described above in a slightly different form.
H. Netherlands
1. Corporate Taxes
(a)

Corporate tax rates.

Corporate tax for years of assessment beginning in 1989 is forty percent on the first 250,000 guilders of taxable income and thirty-five percent thereafter.
(b) Corporate residence.
Corporate residence is determined by the circumstances. Management and control are important factors in this respect, but companies
incorporated in the Netherlands are always resident taxpayers.
(q) Branch income.
Rates on branch profits are the same as on corporate profits, but no
tax is withheld on transfers of profits to the head office.
(d) Income determination.
(i)

Capitalgains.

Capital gains are taxed as ordinary income. However, capital gains
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realized on disposal of a shareholding qualifying for the participation exemption (five percent or more) are tax exempt. The profit on disposal of
depreciable property may be carried to a special reserve and must then be
applied against the cost of replacing assets. Except in special circumstances, the reserve cannot be maintained for more than four subsequent
years. Capital losses are deductible.
(ii)

Net operating losses.

Net loss may be carried over for eight years. Losses incurred during
the first six years of the existence of a company or branch may be carried
forward indefinitely. Losses may be carried back three years.
(iii) Payments to foreign affiliates.
A Dutch company can claim a deduction for royalties, management
services, and interest charges paid to foreign affiliates, if amounts are
equal to what it would pay an unrelated entity.
(e)

Group taxation.

A resident corporation and its wholly owned resident subsidiaries
may, under certain conditions, file a tax return as one entity.
(f)

Tax incentives.

Following the abolition of the WIR investment premium as of February 29, 1988, the only capital investment incentive available is the premium for small investments. For annual investments of 2,900 guilders to
48,000 guilders, the premium is six percent; it is reduced by 0.25 percent
for every additional 48,000 guilders invested.
A wide range of financial incentives is available for investment
projects in certain growth areas.
(g)

Withholding taxes.

Domestic and nonresident corporate recipients are subject to a
twenty-five percent withholding rate on dividends. There are no withholding taxes on interest of royalties. This rate may be reduced in whole
or in part by a tax treaty.
(h) Other taxes.
(i)

Value-added tax.

The value-added tax, known as BTW, is payable on sales of goods
and services rendered in the Netherlands and on the importation of
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goods. The three tax rates are an 18.59 percent standard rate, a six percent reduced rate, and a zero rate primarily applicable for exports.
(ii)

Capitaltransactionstax.

A capital transaction tax is payable on issued share capital at one
percent of the par value of shares or the value of the consideration paid
for shares, whichever is the higher.
(iii) Transfer tax on immovable property.
Acquisition of immovable property in the Netherlands is subject to a
six percent transfer tax on market value; some exemptions are available.
2.

Individual Taxes

(a) Tax rates.
Personal income tax rates are on a graduated scale and range from
fourteen to seventy-two percent.
(b)

Territorialityand residence.

The Netherlands taxes its residents on their worldwide income.
Nonresidents are only subject to tax on income derived from specific
sources in the Netherlands, mainly income from employment, business
income, and income from Dutch immovable property.
Section Four of the General Taxation Act provides that residence is
determined by the circumstances. Dutch tax courts look for durable ties
of a personal nature with the Netherlands.
Certain foreign nationals can qualify for a special concession that
allows a deduction equal to thirty-five percent of employment income.
(c)

Capitalgains and investment income.

(i) For both residents and nonresidents.
Capital gains are not taxable except capital gains arising from the
exercise of a business or profession and gains on the sale of one or more
shares, if the vendor (alone or with certain close relatives) has held a
"substantial interest" in the vendee company over the preceding five
years. Capital gains under the first exception are taxed at the normal
progressive rates, whereas gains under the second exception are taxed at
a fixed rate of twenty percent.

Hastings Int'l & Comp. L. Rev.

[Vol. 13

(ii) For resident taxpayers, investment income is fully taxable at
normalprogressive rates.
Nonresidents and employees eligible for the thirty-five percent concession are subject only to tax on investment income from specific Dutch
sources. Those sources are income from Dutch real property and income
from shares of a Dutch company in which the nonresident has held a
"substantial interest" over the past five years. If taxable, the normal progressive rates apply.
I. Portugal
1. Corporate Taxes
(a)

Corporate tax rates.

A major reform of the Portuguese tax system has been introduced,
effective January 1, 1989. For taxation of business, a unitary corporate
income tax [hereinafter IRC] replaces the former schedular taxes (industrial tax, extraordinary tax, capital gains tax, withholding tax, real estate
tax) and unitary tax. The definition of taxable income in the former
schedular taxes has been largely retained, with the exception of the real
estate tax which was replaced by a real estate municipal tax.
The tax rate is 36.5 percent and is increased in most cases by a municipal surcharge of ten to 40.15 percent. Special rates apply to income
generated in Portugal attributable to nonresidents, as discussed under
"Withholding Taxes."
(b)

Corporate residence.

Tax is assessed on worldwide income of business entities with the
head office or effective management control in Portugal. It also applies
to income attributable to a nonresident company deemed to have a permanent establishment in Portugal.
(c)

Branch income.

Branch profits are taxed on the same basis as corporate profits except that income remitted by the branch is exempt from tax withheld at
the source.
(d)

Income determination.

(i)

Capitalgains.

Capital gains less losses, including indemnities received in the case
of accident, are taxed as part of normal income with exemption to the
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extent that the taxpayer undertakes to reinvest sale proceeds in tangible
fixed assets within the second tax year following the year of sale. Net
book values are adjusted by a special price index to define the taxable
gain or loss if assets have been held for more than two years.
(ii) Net operating losses.
Net operating losses can be carried forward for five years.
(iii) Payments to foreign affiliates.
A Portuguese corporation is allowed to deduct royalties and interest
paid to foreign affiliates if the amounts do not exceed normal rates. Service fees are allowed if there is adequate proof that the service was
received.
(e)

Group taxation.

The taxation of consolidated income may be authorized for companies with a head office and effective management in Portugal, provided
that one of them directly or indirectly holds ninety percent of the statutory capital of the subsidiaries. Preconsolidation tax losses can only be
carried forward against the particular company's taxable income, but
consolidated losses and tax benefits reduce group income. Dividends, interest royalties, and capital gains within the group are tax exempt.
(f)

Tax incentives.

Tax incentives are being revised in the light of the new tax reform
and it is likely that legislation will be retroactive to January 1, 1989.
(g)

Withholding taxes.

Domestic and nonresident corporations are subject to withholding
rates of twenty to twenty-five percent for dividends, sixteen to twenty-five
percent for interest, and fifteen to sixteen percent for royalties. Tax treaties may reduce withholding taxes to as low as a five percent. Portugal
currently has no income tax treaty with the United States.
(h) Other taxes-Value-added tax.
VAT closely follows the EC Sixth Directive and is assessed at the
normal rate of seventeen percent, at a reduced rate of eight percent and
at a premium rate of thirty percent. Food, books, pharmaceutical products, exports of goods, and certain services are exempt.
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Individual Taxes

(a)

Tax rates.

Personal income tax rates are on a graduated scale and range from
sixteen to forty percent.
(b)

Territorialityand residence.

Residents are taxed on worldwide income. Nonresidents are taxed
on income arising in Portugal. A taxpayer is deemed to be a resident if
he or she has stayed in Portugal for more than 183 days in the calendar
year in which income arises, or for less time if he or she owns and occupies a house as of December 31 of that year, which creates the presumption of the intention to become a resident.
(c)

Capitalgains and investment income.

Capital gains less losses are taxed if realized worldwide by a resident. Capital gains are taxed if realized only in Portugal by a nonresident in connection with the sale of real estate, unless it is the taxpayer's
normal dwelling and the proceeds are reinvested in another dwelling
within two years of the sale or the sale of shares or other negotiable instruments excluding debentures, unit trusts, and shares in a corporation
(SA) held for at least twenty-four months.
Capital gains on the sale of real estate are taxed at the normal tax
rate; however, assessment is restricted to fifty percent of the gain. The
sale of shares or other negotiable instruments is taxed at ten percent.
Dividends and interest from term deposit accounts are taxed at twentyfive percent and twenty percent respectively, if received by residents, or
at the rate of twenty percent if received by nonresidents. Foreign source
investment income received by a resident is taxed at the normal rate.
J. Spain
1. Corporate Taxes
(a) Corporate tax rates.
The standard rate of tax on corporate income is thirty-five percent.
However, if an entity is not obliged to be taxed on its income, but instead
to have its shareholders taxed, the individual tax rates apply (imputation
method).
(b)

Corporate residence.

Entities established in Spain or having their domicile or place of
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management in Spanish territory are residents subject to corporate income tax on their worldwide income.
(c) Branch income.
Branch income is taxed at the standard corporate income tax rate of
thirty-five percent. Management and general administrative expenses incurred by the foreign head office are deductible to the extent that they are
allocable to the branch. However, these charges are subject to a withholding tax of fourteen percent.
(d) Income determination.
(i)

Capitalgains.

Capital gains are taxable in the tax period in which they arise. They
are treated as normal income and taxed at the standard corporate income
tax rate of thirty-five percent.
(ii)

Net operating losses.

Tax losses may be carried forward to the following five financial periods, but they cannot be carried back.
(iii) Payments to foreign affiliates.
To be deductible for tax purposes, charges for royalties, interest, service fees, and certain management services must be supported by a contract. If remittable overseas, the contracts require prior verification.
Some management services paid to a parent company are subject to withholding tax of fourteen percent.
(e)

Group taxation.

Approval must be obtained to consolidate for tax purposes; authorization is at the discretion of tax authorities. The main requirement is
that the consolidating corporation must own directly or indirectly more
than ninety percent of dependent corporations.
Losses prior to consolidation can be offset only against profits
earned by the same corporation, and consolidated losses cannot be carried forward into the subsidiary when it no longer is consolidated.
(f)
(i)

Tax incentives.
Inward investment.

There are certain regional incentive programs including one spon-
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sored by the city of Barcelona. These incentives may be granted to Spanish or foreign owned corporations alike.
(ii)

Capital investment.

A general tax credit of five percent may be obtained on new fixed
assets (excluding land). In case of research and development of new
products or industrial processes, the tax credit is fifteen percent on intangible expenditures and thirty percent on new fixed assets.
(iii) Employment.
A tax credit of up to 500,000 pesetas may be obtained for each
"man-year" of increase in the annual average of employed personnel.
Certain incentives have been introduced to stimulate the employment of young persons. A reduction of between fifty and ninety percent
of the employer's social security payroll contribution may be granted.
Also, a subsidy of up to twenty-five percent of the employee's payroll
cost for one year may be payable in respect to certain young people who
are being employed for the first time.
A reduction of fifty percent of the employer's social security contribution may be obtained in respect to personnel hired who are over fortyfive years of age.
A subsidy of up to 400,000 pesetas may be granted to the employer
for each officially registered unemployed person hired by him.
(g)

Withholding taxes.

Both domestic and nonresident corporate recipients are subject to
withholding rates of twenty percent on dividends, interest, and royalties.
Subject to a tax treaty, the withholding rate may be reduced entirely or in
part. Spain currently has no income tax treaty with the United States.
(h) Other taxes.
(i)

Value-added tax.

VAT is payable on sales of goods and services rendered in Spain and
on the import of goods. The three rates for the different types of goods
or services are a twelve percent standard rate, a six percent reduced rate,
and a thirty-three percent luxury rate.
(ii)

Transfer taxes.

A transfer tax is levied on inter vivos transfers when the transaction
is not subject to VAT or sales tax and on capital issues and reductions.
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Transfers of quoted or unquoted securities are exempt from transfer
taxes and VAT under certain conditions.
2.
(a)

Individual Taxes
Tax rates.

Personal income tax rates are on a graduated scale and range from

thirty-two to fifty-six percent.
(b)

Territorialityand residence.

Persons are liable for Spanish income tax either as residents or
nonresidents.
(i)

Persons who reside in Spain for more than 183 days in a
calendaryear are considered to be residentsfor tax
purposes.

A person can also be liable for tax because the family unit is in
Spain. In such cases, worldwide income capital gains and wealth are
subject to tax.
(ii) Persons who do not reside in Spain for more than 183 days in
a calendaryear are not considered to be residentfor
tax purposes.
In such cases, Spanish source income and capital gains and wealth
in Spain are subject to tax.
For the purpose of calculating the period of residence, temporary
absences abroad are not taken into consideration unless it can be proved
that the period of absence will exceed three years.
(c)

Capitalgains and investment income.

Capital gains can arise on all transfers whether inter vivos or mortis
causa. Fixed assets are generally taxed on the basis of the difference between original acquisition cost and the sale price, multiplied by a revaluation coefficient and disposal value.
The gain is taxed as irregular income and, for purposes of arriving at
the rate of tax to be applied, can be spread over the years in which the
income arises. Under these provisions, if a gain accrues over a period of
three years, one year's accrual of such gain is added to the taxpayer's
other net income for the year to determine the effective rate. The effective rate will be applied to the remaining two-thirds of the gain. The
measure thus effectively freezes the progressive scale rates on. capital
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gains. In the case of gifts mortis causa, the rate of eight percent is applied to gains. In the case of an inter vivos gift, the rate is twenty
percent.
Capital gains or losses arising on inheritance between persons in a
family unit are not taxed.
Capital gains from the sale of fixed assets used for business purposes
are exempt if the total amount realized is reinvested in similar assets
within two years. The capital gain obtained from the sale of the taxpayer's home is exempt if the total amount received is reinvested in a new
home, and provided the proceeds of sale do not exceed 30.9 million pesetas and the new home is purchased within two years.
The following are taxable: dividends, interest, pensions, notional
rent, royalties, fees, actual rent, annuities, and alimony. The amount declared is generally the gross amount of the receipt. Any withholding at
the source is available as a tax credit against the final tax liability.
When urban property is rented or subrented by the taxpayer, the
amounts actually received from the tenant or subtenant are included in
the taxable income. For all other properties, two percent of the value, as
computed for wealth tax purposes, will be considered as income.
K.

United Kingdom
1. Corporate Taxes
(a)

Corporate tax rates.

(i)

Corporationtax.

The general corporate tax rate is thirty-five percent. For companies
with tax adjusted profits below certain limits, the rate is twenty-five percent for the year ended March 31, 1989 and twenty-seven percent for the
year ended March 31, 1988.
(ii) Advance corporation tax.
When a company makes a distribution, it is required to make a payment of advance corporation tax [hereinafter ACT] amounting to 25/7f
of the distribution. The ACT paid can be offset against the ultimate cor.
poration tax liability on profits of the same accounting period, but th
amount set off can not exceed twenty-five percent of taxable profits. An:
ACT that is not offset can be carried back six years or forward indefi
nitely, or surrendered to a subsidiary company. Resident shareholdei
are entitled to a tax credit on distributions received equivalent to tb
ACT paid by the company.
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(b)

Corporate residence.

Prior to March 15, 1988, a company, wherever incorporated, was
treated as a resident only if its central management and control was located in the United Kingdom. The place of central management and
control was deemed to be the place where the directors make policy decisions, as opposed to decisions on the day-to-day running of the business.
The place of incorporation was not relevant for determining residence.
Since March 15, 1988, however, all United Kingdom incorporated
companies are treated as United Kingdom residents. Existing companies
that were not deemed residents under the previous rules will generally
not be treated as United Kingdom residents as long as they remain in
business and are liable for overseas taxes. In any case, the companies will
not be considered residents until March 16, 1993, unless their central
management and control is transferred to the United Kingdom. A company incorporated overseas continues to be treated as a United Kingdom
resident if its central management and control is in the United Kingdom.
(c) Branch income.
Tax rates on branch profits are the same as for domestic corporations. No tax is withheld on transfers of profits to the head office.
(d) Income determination.
(i)

Capitalgains.

Gains on capital assets are taxed at the full corporation tax rate of
thirty-six percent. Gains and losses arising on the disposal of assets held
on March 31, 1982, are computed on the basis that such assets were acquired at their market value on that date. The costs that are to be deducted from gross proceeds on the disposal of an asset are the market
value of the asset on March 31, 1982 or the costs of acquisition or improvement of the asset, if made after March 31, 1982, indexed by a deduction based on the percentage rise (if any) in the United Kingdom
retail price index over the period of ownership (or from March 1982 if
the asset was held at that date). There are various exceptions to these
rules, in particular when using market value for calculation purposes
produces a greater gain or a greater loss than that arising from using a
historic cost.
Capital losses are allowed only as an offset to capital gains. An excess of capital losses over capital gains in a taxable year may be carried
forward without limitation but may not be carried back.
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(ii) Net operating losses.
Losses may be carried forward indefinitely against profits of the
same trade in the same company. Loss carryback is normally allowed
one year against the total profits of the company.

(iii) Payments to foreign affiliates.
Generally, deductions can be claimed for royalties, management
services, and interest charges paid to foreign affiliates, if such amounts do
not exceed what would be paid to unrelated entities. There are certain
limitations on interest expenses.
(e)

Group taxation.

Operating profits and losses (but not capital gains and losses) can be
offset between seventy-five percent owned affiliates. Intragroup transfers
of assets are normally tax free. Dividends and interest payments between
fifty-one percent affiliates need not be subject to ACT or withholding tax
if an election is made.
(f)

Tax incentives

Regional Selective Assistance grants are available in cash, if the project is not financially viable without a grant and the project offers secure
employment to people living in a designated Assisted Area, provided it is
not at the cost of destroying jobs elsewhere in the United Kingdom. The
grant is usually a contribution toward a project's capital expenditure
costs. Regional Enterprise Grants, available to businesses located in Development Areas, may take the form of either investment grants of fifteen
percent of the cost of fixed assets, up to a maximum grant of 15,000
pounds or innovation grants of fifty percent of the cost of projects involving innovative products and processes, up to a maximum grant of 25,000
pounds. Certain incentives are also available for small businesses.
(g)

Other incentives.

Special incentives are given to encourage investment in certain areas
known as "enterprise zones."
(h)

Withholding taxes.

There is a twenty-five percent withholding tax rate applied to domestic and nonresident corporate recipients on interest and royalties.
These withholding rates may be reduced under the benefits of a tax
treaty.
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(i) Other taxes.
(i)

Value-added tax.

VAT is charged at fifteen percent. There is a zero rate on food, fuel,
and certain other essential goods and services, including exports.
(ii) Capital transactionstax
A capital duty of one percent is payable on the capital contributed
on formation of a "capital company" and on any increase in the capital
of such a company by the contribution of any kind (including the conversion of loan stock or the issue of shares in satisfaction of a debt). Capital
duty is also payable in certain events not involving an increase in share
capital. For example, capital duty is not levied when an unlimited company becomes a limited company or on the transfer of the place of effective management or registered office of a capital company from outside
the EC to Great Britain. Capital duty is only payable if the capital company has its place of effective management in Great Britain or if its registered office is in Great Britain and its place of effective management is
not in any EC Member State.
2.
(a)

Individual Taxes
Tax rates.

Personal income tax rates are imposed on a graduated scale and
range from twenty-five to sixty percent.
(b)

Territorialityand residence.

The United Kingdom taxes its residents on their worldwide income
and capital gains and taxes nonresidents on their United Kingdom income (but not generally on capital gains). However, the non-United
Kingdom investment income and capital gains of a person not domiciled
in the United Kingdom are taxed if they are received in the United Kingdom. Until April 5, 1987, a nondomiciled person resident and working
in the United Kingdom for a nonresident employer was taxed on only
fifty percent of his remuneration. The fifty percent deduction is now reduced to twenty-five percent for the year to April 5, 1989 and is then
withdrawn entirely. The deduction is only available where any such employment commenced before March 14, 1984. No deduction is available
to new arrivals after March 13, 1984, unless duties were taken up before
August 1, 1984, in fulfillment of an obligation incurred before March 14,
1984. No deduction is available for long-term residents (nine years or
more).
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A person's domicile is the country or state where one's permanent
home is located and is generally the place where he or she was born.
Subject to double tax treaties, a person is resident in the United
Kingdom for a particular tax year if present for more than 183 days in
that year or if the person has made regular and extended visits or has
otherwise established a regular presence in the United Kingdom.
(c)

Capitalgains and investment income.

Capital gains are taxable to persons resident in the United Kingdom
and nonresidents if the gains are realized on United Kingdom trading
assets. Generally, gains realized on non-United Kingdom assets by one
who is a United Kingdom resident but non-United Kingdom domiciled
person are taxable only if the gains are received in the United Kingdom.
Capital gains are taxed at rates equivalent to the rates of income tax that
would apply if gains were treated as the top percentage of their income.
However, there are numerous reliefs available; including allowances for
inflation, annual exemptions, exemptions for certain assets (including a
principal private residence) and deferrals for gifts.
Gains and losses arising on the disposal of assets held on March 31,
1982 are computed on a basis similar to that described for corporations
above.
A non-United Kingdom domiciled individual resident in the United
Kingdom is taxable on all United Kingdom interest, dividends, rents,
and royalties, and on any overseas investment income received in the
United Kingdom. The tax liability of a non-United Kingdom domiciled
individual not resident in the United Kingdom on United Kingdom investment income is normally reduced or eliminated by a double tax
treaty.
L. West Germany (FRG)
1. Corporate Taxes
(a) Corporate tax rates.
(i)

Corporationtax

West Germany introduced an imputation system of corporation tax
for business years ending after 1976. The tax reform act of 1990 brought
significant changes (indicated when applicable) which will be in force beginning 1990. For 1990, the tax rates in West Germany are thirty-six
percent for profits distributed to shareholders and fifty percent for undistributed profits. To encourage economic development in West Berlin,
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special tax incentives apply. In West Berlin, the tax rates are 27.9 percent for profits distributed to shareholders and 38.7 percent for undistributed profits.
(ii) Municipal trade tax
The effective rate varies from 7.1 percent to 20 percent according to
municipality. These taxes are deductible as an expense for purposes of
the corporation tax.
(b)

Corporate residence.

A corporation is a resident of West Germany for tax purposes if
either its place of incorporation or its place of central management is in
West Germany. If the corporation is a resident because its place of central management is in West Germany, but it is incorporated abroad
under legislation less stringent than the West German rules, the tax authorities may pierce the corporate veil and tax the profits of the entity as
though they had been earned by the shareholders directly.
(c) Branch income.
Both corporation taxes and municipal trade taxes on income are imposed on the taxable income of a foreign company's West German
branch. While the municipal trade tax rates are the same for branches
and resident West German companies, the corporation tax in the case of
a West German branch is levied at flat rates, normally forty-six percent,
with no reduction for distributions. The withholding tax on dividend
distributions by West German companies is not imposed on profits transferred by a West German branch to its foreign head office.
(d) Income determination.
(i)

Capitalgains.

Capital gains (and losses) are generally taxed as ordinary business
income (or losses). It is possible to postpone the taxation of gains on
certain fixed assets when the gain is offset against the cost of certain replacement items.
(ii) Net operating losses.
Losses for tax purposes first must be carried back and offset up to
the amount of ten million marks against taxable income of the preceding
two years to the extent that such income has been used for distribution.
Any excess amount must be carried forward and offset against taxable
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income of the following five years. The loss carryback is not permitted
for trade income tax purposes. For losses to be offset in years subsequent
to 1990, the loss carryforward will not be limited to five years; all losses
incurred in 1985 and thereafter may be carried forward indefinitely.

(iii) Payments to foreign affiliates.
A West German corporation can claim a deduction for royalties,
management services, and interest charges paid to foreign affiliates, if
such amounts are equal to what it would pay an unrelated entity for
comparable services. Thin capitalization rules may limit the deductibility of interest.
(e)

Group taxation.

Resident companies that have their seat and place of management in
West Germany may be taxed as a unit, thus permitting losses of one
company to be offset against profits of another company. Nonresident
companies will only be permitted to do this if they have a registered
branch in West Germany.
(f)

Tax incentives

A variety of incentives are available for capital investments ranging
from twelve percent to twenty percent grants in the form of a tax reduction for loans made to specified West Berlin banks for capital investment
in West Berlin, cash premiums of 7.5 percent to fifteen percent for new
assets used in a West Berlin business, and additional grants up to a total
of twenty-five percent under the regional program (which have to be
treated either as income or as a reduction in the cost of the investment).
(g)

Withholding taxes.

Domestic corporations paying certain types of income are required
to withhold tax; there is a twenty-five percent withholding rate on dividends, royalties, and interest from convertible or profit sharing bonds.
With the benefit of a tax treaty, the withholding rates may be reduced
entirely or in part.
(h) Other taxes.
(i)

Value-added tax.

On proceeds of sales and services effected in West Germany, the
VAT applies at the standard rate of fourteen percent, or seven percent on
certain transactions. The taxpayer is entitled to offset against the amount
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of any taxes charged by suppliers or assessed on imports against the
VAT.
(ii)

Capitaltransactionstax

A capital investment tax is levied at one percent of the paid-up share
capital of a company. It is also levied on the partnership capital of partnerships with at least one corporate partner. Shareholders' capital contributions generally are also subject to this tax, as are losses assumed by a
parent company under a profit pooling agreement. The tax is also levied
on the registered branch capital of a West German branch of a foreign
corporation, unless the parent has its seat in an EC country.
(iii) Share transfertax.
Stock exchange transfer tax is the second capital transactions tax. It
is levied on share transfers of all West German companies at 0.25 percent
of the sales price. Despite its name, it has nothing to do with the stock
exchange and the fact that a subsidiary's shares are closely held does not
qualify it for exemption. The rate of 0.25 percent is reduced to 0.125
percent if either the seller or the acquirer is a nonresident and the transaction is concluded abroad. If the transaction is concluded abroad between two foreign parties, the tax is not payable at all.
2.

Individual Taxes

(a) Tax rates.
Personal income tax rates are based on a graduated scale and range
from zero to fifty-six percent.
(b)

Territorialityand residence.

All resident individuals are taxed on their worldwide income. Generally, an individual who is physically present in West Germany for more
than six months in any one calendar year, or for a consecutive period of
six months over a year-end, is deemed to be a resident. Nonresident individuals are taxed (usually by withholding) on West German source income only.
Contrary provisions in double tax treaties override West German
national law unless the latter is more favorable (from the West German
tax point of view only) to the taxpayer.
Nationality is not in itself a criterion for determining residence or
tax liability, although it may serve as an indicator of residence in cases of
doubt.
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(c) Capitalgains and investment income.
Long term capital gains are free of tax. The total short-term gains
of more than 1,000 marks are added to an individual's taxable income.
The time limit for long-term gains on land and buildings is two years and
for securities and other assets it is six months. Special rules apply to the
taxation of capital gains from the sale of a significant interest (twenty-five
percent or more) in a business.
Investment income is part of an individual's total income for tax
purposes. It qualifies for an "investor's allowance" of 300 marks and a
global deduction of 100 marks for related expenses, but otherwise does
not lead to any special concessions.
Capital gains and investment income from abroad are taxed under
normal West German rules subject to the provisions of the relevant
double tax treaty. If, under the treaty, they cannot be taxed in West
Germany, they are considered when determining the tax rate to be applied to taxable income.

